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Sanchez revisited.: A better way to handle objections

By Timothy D. Reuben

he California Supreme
I Court wreaked havoc on
the trial courts when it is-
sued its decision in People v. San-
chez, 63 Cal. 4th 665 (2016), and
changed the rules for admissibili-
ty of expert testimony. The court
held that “the case-specific state-
ments related by the prosecution
expert concerning defendant’s
gang membership constituted in-
admissible hearsay under Califor-
nia law.” Although Sanchez was a
criminal case which dealt substan-
tially with the application of Sixth
Amendment principles guarantee-
ing the right of a criminal defen-
dant to confront his or her accuser,
Sanchez broadly analyzed to what
extent an expert may testify about
or rely on hearsay in providing
opinions at trial.

Since the Sanchez ruling, trial
courts in civil matters have strug-
gled with how to apply its ruling
and unfortunately have differed in
exactly how to do so. Some judg-
es have excluded or limited expert
testimony under the incorrect in-
terpretation that any case-specif-
ic facts that an expert relies on
must be introduced into evidence,
which can lead to absurd results at
trial, requiring the attempted ad-
mission of massive amounts of ev-
idence that would historically be
both unnecessary and downright
wasteful. But a careful reading of
Sanchez from the point of view
of civil proceedings demonstrates
that many trial courts have overre-
acted to its ruling, and that in fact
the courts should not require all
the evidence an expert relies on to
be admitted either at trial or in any
evidentiary hearing.

Sanchez was prosecuted for fire-
arm and illegal drug possession. A
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What trial courts should do is require
parties prior to trial and after expert
depositions to meet and confer specifically
about Sanchez-type objections. Such a
discussion can obviously occur at a pretrial
conference of the lawyers which covers
other trial topics.

gang expert testified at trial and
relied on a number of police re-
ports and other police documents
to opine that Sanchez was also a
gang member and that his crimi-
nal activity supported the illegal
activities of a particular gang. The
expert testified that the underlying
statements in the police reports
and documents were true and ad-
mitted he had no direct personal
knowledge of the information, and
the prosecution never offered any
of the underlying officers involved
in the reports or documents to tes-
tify directly to the facts on which
the expert relied. The California
Supreme Court reversed the find-
ing of street gang enhancements,
ruling that the expert’s testimony

to the jury about facts specific to
Sanchez’s case should not have
been admitted, since the facts
were based on hearsay and that, in
violation of the Sixth Amendment,
Sanchez did not have an opportu-
nity to confront his accusers (i.e.,
the police who prepared the re-
ports and were otherwise involved
in the documents). Thus much of
the opinion is devoted to Sixth
Amendment issues, which are en-
tirely irrelevant in a civil case.
But the Supreme Court does
discuss admissibility of expert
testimony which relies on hear-
say at great length, and it is this
language which has caused con-
fusion in civil proceedings. Cali-
fornia Evidence Code Section 801

specifically allows an expert to
rely on facts and evidence “wheth-
er or not admissible, that is of a
type that reasonably may be relied
upon by an expert in forming an
opinion upon the subject to which
his testimony relates, unless an
expert is precluded by law from
using such matter as a basis for
his opinion.” The court goes on
to note that under Evidence Code
Section 802, an expert is also en-
titled to testify to “the reasons
for his opinion and the matter ...
upon which it is based.” But the
court determined that the intro-
duction through expert testimony
of incompetent hearsay cannot
be cured by an instruction to the
jury not to consider such hearsay
for the truth of the matter assert-
ed, “because an expert’s testimony
regarding the basis for an opinion
must be considered for its truth by
the jury.” (Emphasis in original.)
As a result of Sanchez, attor-
neys in civil cases have objected
to expert testimony based on any
case-specific fact that is not actu-
ally in evidence, and trial courts
have frequently sustained such
objections. Indeed, it has become
routine for Sanchez objections to
be made — not just in trial and not
just involving a jury — but in any
evidentiary proceeding. In order
to overcome this objection, a party
has frequently been required to in-
troduce into evidence any fact on
which an expert relies, regardless
of how mundane. So, for example,
in a simple divorce case where
accountants review various finan-
cial records in order to perform a
cash flow analysis, create a child
support calculation, or calculate a
standard of living, objections are
made that the experts have based
their analysis on hearsay — i.e.,
the couple’s financial records. If



this interpretation of a Sanchez
objection is followed, a trial or
hearing may be unnecessari-
ly complicated and lengthened
as parties are required to put in
mountains of documents, call
custodians of records, and other-
wise introduce evidence which
is case-specific which has tra-
ditionally been summarized in
accounting reports. Such an in-
terpretation of Sanchez — while
allowing lawyers to throw an un-
pleasant wrench into the judicial
process — is counterproductive
to efficient trials and hearings and
unnecessarily burdens parties.
Perhaps more importantly,
overuse of Sanchez objections is
contrary to the language of the
opinion — which is admittedly
not terribly well articulated for
use in civil proceedings. The court
specifically stated: “Any expert
may still rely on hearsay in form-
ing an opinion, and may tell the
jury in general terms that he did
$0.” (Emphasis in original.) This
language would suggest — albeit
vaguely — that the hypothetical
accountant expert can still opine
as to his calculations and can gen-
erally identify what was exam-
ined but just can’t specifically ex-
plain what his or her numbers are
calculated from; nonetheless, the
expert’s conclusions are admis-
sible. The court went on to state:
“[t]here is a distinction to be
made between allowing an expert
to describe the type of source of
the matter relied upon as opposed
to presenting, as fact, case-specif-
ic hearsay that does not otherwise
fall under a statutory exception.”
Notably, that final phrase of this

sentence is critical, and is further
explained by the court in the next
paragraph: “What an expert can-
not do is relate as true case-spe-
cific facts asserted in hearsay
statements, unless they are inde-
pendently proven by competent
evidence or are covered by a
hearsay exception.” (Emphasis in
original.) This language — while
not fully explicated — makes
clear that there are two ways an
expert can both rely on and testi-
fy about case-specific facts: if the
facts are actually admitted (i.e.,
independently proven) or if they
are covered by a hearsay excep-
tion. Obviously, if the facts are in
evidence, an expert can rely on
them and discuss them, but im-
portantly case-specific facts that
are relied on do not need to be
actually admitted into evidence;
rather they just need fo be admis-
sible. So in the hypothetical in-
volving the financial expert’s cal-
culations, if the expert has relied
on case-specific business records,
he or she should be allowed to
testify about the details in those
underlying records as support for
his or her opinions. And in such
an instance, there is no require-
ment that the admissible evidence
an expert relies on actually needs
to be admitted — particularly
where to do so would require
extensive trial time and expense,
such as subpoenaing records and
custodians and admitting thou-
sands of pages of non-controver-
sial documents.

Of course, some would legiti-
mately argue that it is not always
evident whether case-specific
facts relied on by an expert are

“covered by a hearsay excep-
tion.” While the accountant in a
divorce case or the economist in
an employment case may clear-
ly be relying on business records
(e.g., a couple’s bank statements,
wage statements, etc.) which are
covered by the business records
exception, other evidence contain-
ing case-specific facts may not so
obviously be covered by a hearsay
exception. Therefore, what trial
courts should do is require par-
ties prior to trial and after expert
depositions to meet and confer
specifically about Sanchez-type
objections. Such a discussion
can obviously occur at a pretrial
conference of the lawyers which
covers other trial topics. Simply
put, rather than waste time at trial,
attorneys for the parties should be
required to raise any known objec-
tions to expert testimony based on
Sanchez to avoid such issues at tri-
al. If a legitimate Sanchez objec-
tion is made and there is no agree-
ment as to whether the subject fact
is covered by a hearsay exception,
parties can either seek in limine a
determination regarding whether
the fact is covered by a hearsay
exception or make appropriate
efforts to independently prove at
trial any case-specific fact which
the expert seeks to rely on.
Sanchez has  unfortunately
caused confusion, and its direc-
tions regarding how to follow its
holding are not sufficiently artic-
ulated, which has led trial courts
to apply it inconsistently. While
the obvious and laudable intent of
Sanchez is to assure a trial based
on reliable evidence, practical
application of the holding can be

challenging, particularly since the
opinion’s language must be care-
fully parsed to understand its rul-
ing. However, it does not appear
that the Supreme Court intend-
ed to preclude expert testimony
based on hearsay, nor to prevent
discussion of case-specific facts
obtained from hearsay evidence
which would be admissible —
such as business records or admis-
sions by parties. So for example
if an expert reviews an opposing
party’s deposition (which is ad-
missible for any purpose) or a
company’s business records, that
expert should be allowed to testify
about the specifics of that admis-
sible hearsay without objection. B
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